State of South Dakota

SEVENTY-SECOND SESSION
LEGISLATIVE ASSEMBLY, 1997
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400A0260
SENATE BILL NO. /5

Introduced by: The Committee on Commerce at the request of the Department of Commerce
and Regulation

FOR AN ACT ENTITLED, An Act to darify the actsthat constitute unfair claims practice and
establish requirements for claims practices and procedures.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 58-33 be amended by adding thereto a NEW SECTION to read as

follows:

Termsused in this Act mean:

(1) "Insured," the party named on apolicy or certificate astheindividual with legal rights
to the benefits provided by such policy;

(2) "Policy" or "certificate," any contract of insurance, indemnity, medical, health, or
hospital service, or annuity issued. The term does not include contracts of worker's
compensation, fidelity, suretyship, or boiler and machinery insurance;

(3) "Clamfile" any retrievable electronic file, paper file, or combination of both;

(4) "Clamant," either afirst party claimant, athird party claimant, or both, and includes
the claimant’ sdesignated legal representativeandincludesamember of the claimant’s

immediate family designated by the claimant;
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-2- SB 75
"Days," calendar days,
"Documentation,” any pertinent communications, transactions, notes, work papers,
claim forms, bills, and explanation of benefits forms relative to the claim;
"Firg party cdlamant,” an individual, corporation, association, partnership, or other
legal entity asserting a right to payment under an insurance policy or insurance
contract arisng out of the occurrence of the contingency or loss covered by the policy
or contract;
"Investigation,” activities of an insurer directly or indirectly related to the
determination of liabilities under coverages afforded by an insurance policy or
insurance contract;
"Notificationof claim," any notification, whether inwriting or other meansacceptable
under the terms of an insurance policy to aninsurer or itsagent, by aclaimant, which
reasonably apprises the insurer of the facts pertinent to a claim;
"Third party claimant,” any person asserting aclaim against any person under apolicy
or certificate of an insurer; and
"Written claim communications,” any correspondence, regardless of source or type,

that ismaterially related to the handling of the claim.

Section 2. That 8 58-33-67 be amended to read as follows:

58-33-67. In dealing with the thsdred claimant or representative of the tasared claimant,

unfair or deceptive acts or practicesin the business of insurance includebutare-nettmitedto;

the following:

(1)

Failing to acknowledge

twenty-one days,
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-3- SB 75
Making claims paymentsto any etatmant; insured or beneficiary not accompanied by
a statement setting forth the coverage under which the payments are being made;
Failing to promptly provide a reasonable explanation of the basis in the insurance
policy inrelation to the facts or applicablelaw for denial of aclaim or for the offer of
a compromise settlement;
Failing to promptly settle claims, where liability has become reasonably clear under
one portion of the insurance policy coverage to influence settlements under other
portions of the insurance policy coverage;
Requiring as a condition of payment of a claim that repairs to any damaged vehicle
shall be made by a particular contractor or repair shop;

Failing to make a good-fatth reasonable assgnment of the degree of contributory

negligence in ascertaining the issue of liahility;

Refusngto settleaclam
of an insured or claimant on the bass that the responsbility should be assumed by

others, without a reasonable bas's;

Attempting to settle or settling claims for |ess than the amount to which the insured

or beneficiary would be entitled based on the written or printed advertisng material

accompanying or made part of an application. Advertisng for purposes of this

aubdivison only applies to advertissments which relate to a benefit under the

coverage and does not apply to any portion of an advertisement which promotes an

insurer's reputation, image, service, or sability;

Failing to reply to written claim communi cations within twenty-one days;

Failing to adopt and adhere to reasonable standards for the prompt and appropriate

investigation, resolution, and payment or denial of such claims.

Section 3. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
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No insurer may require any claimant to submit to a polygraph examination.

Section 4. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as

follows:

If theinsurance policy providesfor the adjustment and settlement to afirst party claimant for

automobiletotal loss on the basis of actual cash value or replacement with another of like kind

and quality, one of the following methods applies:

(1)

(2)

Theinsurer may elect to offer a replacement automobile that is at least comparable
inthat it is by the same manufacturer, same or newer year, Smilar body style, smilar
options and mileage asthe insured vehicle, and inasgood or better overall condition
and available for inspection within a reasonabl e distance within the regional market
area of the insured’s residence. The insurer shall pay all proportionate applicable
taxes, licensefees, and other feesincident to the transfer of evidence of ownership of
the automobile, at no cost other than any deductible provided inthe policy. The offer
and any rgection of the offer shall be documented in the claim file; or
Theinsurer may e ect a cash settlement based on the actual cost, less any deductible
provided in the policy, to purchase a comparable automobile including all
proportionate applicable taxes, license fees, and other feesincident to the transfer of
evidence of ownership of a comparable automobile. Such cost may be derived from:
(@) Thecost of two or more comparable automobilesin the regional market area
when comparable automobiles are available or were available within the last
ninety days to consumersin the regional market area;
(b)  The cost of two or more comparable automobiles in areas proximate to the
regional market area, including the closest major metropolitan areas within or

without the state, that are available or were availablewithinthelast ninety days
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-5- SB 75
to consumers if comparable automobiles are not available in the regional
market area pursuant to subsection (a);

(c)  One of two or more quotations obtained by the insurer from two or more
sources located within the regional market area when the cost of comparable
automobiles are not available pursuant to subsections (a) and (b);

(d)  Any source for determining statistically valid fair market valuesthat meets all
of the following criteria:

()  Thesource gives primary consderation to the values of vehiclesin the
regional market areaand may consider dataon vehiclesoutsidetheareg;

(i)  Thesource s database produces values for most makes and modelsfor
the last eight model years taking into account the values of all major
options for such vehicles; and

(i)  Thesource producesfair market valuesbased on current data available
from the area surrounding the location where the insured vehicle was
principally garaged or anecessary expans on of parameterssuch astime
and area to assure atistical validity; or

(e)  Anamount derived from the mutual agreement of the claimant and insurer.

If an automobiletotal lossto afirst party claimant is settled on a basis which deviates from
themethodsdescribed insubdivisons(1) and (2) of thissection, the deviation must be supported
by documentation giving particularsof the automobile condition. Any deductionsfromsuch cost,
including deduction for salvage, must be measurable, discernible, itemized, and specified asto
dollar amount and shall be appropriate in amount. The bass for such settlement shall be fully
explained to the first party claimant.

Section 5. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as

follows:
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-6- SB 75

If liability and damages are reasonably clear, an insurer may not recommend that third party
clamants make claimunder their own policiessoldy to avoid paying clamsunder suchinsurer’s
policy.

Section 6. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

Aninsurer may not require a claimant to travel an unreasonable distance either to inspect a
replacement automobile, to obtain a repair estimate, or to have the automobile repaired.

Section 7. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

Subrogation recoveries shall be shared on aproportionate basswith thefirst party claimant,
unlessthe deductible amount has been otherwise recovered. No deduction for expenses may be
made from the deductible recovery unless an outside attorney is retained to collect such
recovery. The deduction may then be for only a pro rata share of the allocated |oss adjustment
expense.

Section 8. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

If partial losses are settled on the bass of a written estimate prepared by or for the insurer,
the insurer shall supply the claimant a copy of the estimate upon which the settlement is based.
The estimate prepared by or for the insurer shall be reasonable, in accordance with applicable
policy provisons, and of an amount which will alow for repairs to be made in a manner
characteristic of askilled worker. If theinsured subsequently shows proof, based upon awritten
estimate which the insured obtains, that necessary repairs will exceed the written estimate
prepared by or for theinsurer, the insurer shall pay the difference between the written estimate
and a higher estimate obtained by theinsured, or promptly provide the insured with the name of

at least one repair shop that will make the repairs for the amount of the written estimate. The
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-7- SB 75
insurer is not responsible to pay such differences when such differences are based upon repair
preferences of the claimant. An insurer complying with this section does not violate § 58-33-
67(5).

Section 9. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

On an actual cash value settlement, if the amount claimed isreduced dueto depreciation, all
information for such reduction shall be contained in the claim file. Such deductions shall be
itemized and specified asto dollar amount and shall be appropriate for the amount of deductions.

Section 10. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

If the insurer elects to offer settlement based upon repair, rather than eecting to offer
settlement based upon replacement or actual cash value, theinsurer shall reimburseinan amount
aufficient for the damaged automobile to be restored to its condition prior to the loss at no
additional cost to the claimant other than as stated in the policy.

Section 11. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

Betterment deductions are allowable only if:

(1) They reflect a measurable decrease in market value attributable to the poorer

condition of, or prior damage to, the vehicle; or

(2) Theyreflect thegeneral overall condition of thevehicle, consderingitsage, for either

or both of the following:

(@) Thewear andtear or rust, limited to no more than adeduction of seventy-five
percent of the affected part;

(b)  Missing parts, limited to no more of adeduction than the replacement costs of

such part or parts.
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Any deductionsset forth in subdivison (1) or (2) must be measurabl e, itemized, specified as
to dollar amount, and documented in the claim file. No insurer may require the insured or
claimant to supply parts for replacement. If deductions for betterment are provided for in the
policy, the term, betterment, must be defined in the policy.

Section 12. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

No insurer may require the use of partsin the repair of an automobile unlessthe part is at
least equal in kind and quality to the original part in terms of fit, quality, and performance.
Insurers shall consider the cost of any modificationswhich may become necessary when making
the repair.

Section 13. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

Theprovisonsof sections4 to 12, inclusive, of this Act only apply to automobileinsurance.
Nothing in sections 4 to 12, inclusive, of this Act applies to umbrella policies.

Section 14. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

The provisons of sections 15 and 16 of this Act only apply to life and health insurance.

Section 15. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

Thefiling of a standardized claim form by a claimant shall serve asthe filing of aclaimform
for all health policies the insured has with that insurer. If additional information is required to
fulfill the insured's obligation under smilar policies, the insurer may request the additional
information. If it is apparent to the insurer that additional benefits would be payable under an
insured spolicy, theinsurer shall communicateto and cooperate with theinsured in determining

the extent of the insurer’ s additional liability. This section does not apply to disability policies.
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9. SB 75

Section 16. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

If aclaim remainsunresolved for thirty daysfrom the date the claimant hasfiled all necessary
claiminformation, theinsurer shall providetheinsured or, if applicable, theinsured sbeneficiary,
with areasonable written explanation for the delay. In credit, mortgage, and assigned accident
health claims, the notice shall be provided to the debtor/insured or medical provider in addition
to theinsured. If theinvestigation remainsincompl ete, the insurer shall, forty-five daysfromthe
dateof initial notification and every forty-five daysthereafter, sendto theclaimant aletter setting
forth the reasons additional time is needed for investigation.

Section 17. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

Any action regarding a violation of any provision of this Act is subject to the provisions of
8§ 58-33-68.

Section 18. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:

If an insurer does not receive actual notice of a claim or a claim communication, but is
consdered to have received notice due to its agent recelving notice, the director may not
consder theinsurer to haveviolated any provision of thisAct dueto theinsurer’ sinability to act
due to not receiving the claim or claim communication.

Section 19. That chapter 58-11 be amended by adding thereto aNEW SECTION to read as
follows:

Theinsurer shall provide reasonable noticeto aninsured prior to termination of payment for
automobile storage charges and documentation of the denial asrequired by section 4 of thisAct.
The insurer shall provide reasonable time for the insured to remove the vehicle from storage

prior to the termination of payment.



